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(2) If State law provides half-pay for
employees temporarily disabled be-
cause of pregnancy for six weeks, the
employee would be entitled to an addi-
tional six weeks of unpaid FMLA leave
(or accrued paid leave).

(3) If State law provides six weeks of
leave, which may include leave to care
for a seriously-ill grandparent or a
‘“‘spouse equivalent,”” and leave was
used for that purpose, the employee is
still entitled to his or her full FMLA
leave entitlement, as the leave used
was provided for a purpose not covered
by FMLA. If FMLA leave is used first
for a purpose also provided under State
law, and State leave has thereby been
exhausted, the employer would not be
required to provide additional leave to
care for the grandparent or ‘‘spouse
equivalent.”

(4) If State law prohibits mandatory
leave beyond the actual period of preg-
nancy disability, an instructional em-
ployee of an educational agency sub-
ject to special FMLA rules may not be
required to remain on leave until the
end of the academic term, as permitted
by FMLA under certain circumstances.
See Subpart F of this part.

(b) [Reserved]

§825.702 Interaction with Federal and
State anti-discrimination laws.

(a) Nothing in FMLA modifies or af-
fects any Federal or State law prohib-
iting discrimination on the basis of
race, religion, color, national origin,
sex, age, or disability (e.g., Title VII of
the Civil Rights Act of 1964, as amend-
ed by the Pregnancy Discrimination
Act). FMLA’s legislative history ex-
plains that FMLA is ‘‘not intended to
modify or affect the Rehabilitation Act
of 1973, as amended, the regulations
concerning employment which have
been promulgated pursuant to that
statute, or the Americans with Disabil-
ities Act of 1990 [as amended] or the
regulations issued under that act.
Thus, the leave provisions of the
[FMLA] are wholly distinct from the
reasonable accommodation obligations
of employers covered under the [ADA],
employers who receive Federal finan-
cial assistance, employers who con-
tract with the Federal government, or
the Federal government itself. The pur-
pose of the FMLA is to make leave
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available to eligible employees and em-
ployers within its coverage, and not to
limit already existing rights and pro-
tection.” S. Rep. No. 103-3, at 38 (1993).
An employer must therefore provide
leave under whichever statutory provi-
sion provides the greater rights to em-
ployees. When an employer violates
both FMLA and a discrimination law,
an employee may be able to recover
under either or both statutes (double
relief may not be awarded for the same
loss; when remedies coincide a claim-
ant may be allowed to utilize which-
ever avenue of relief is desired. Laffey
v. Northwest Airlines, Inc., 567 F.2d 429,
445 (D.C. Cir. 1976), cert. denied, 434 U.S.
1086 (1978).

(b) If an employee is a qualified indi-
vidual with a disability within the
meaning of the ADA, the employer
must make reasonable accommoda-
tions, etc., barring undue hardship, in
accordance with the ADA. At the same
time, the employer must afford an em-
ployee his or her FMLA rights. ADA’s
“‘disability” and FMLA’s ‘‘serious
health condition” are different con-
cepts, and must be analyzed separately.
FMLA entitles eligible employees to 12
weeks of leave in any 12-month period
due to their own serious health condi-
tion, whereas the ADA allows an inde-
terminate amount of leave, barring
undue hardship, as a reasonable accom-
modation. FMLA requires employers to
maintain employees’ group health plan
coverage during FMLA leave on the
same conditions as coverage would
have been provided if the employee had
been continuously employed during the
leave period, whereas ADA does not re-
quire maintenance of health insurance
unless other employees receive health
insurance during leave under the same
circumstances.

(c)(1) A reasonable accommodation
under the ADA might be accomplished
by providing an individual with a dis-
ability with a part-time job with no
health benefits, assuming the employer
did not ordinarily provide health insur-
ance for part-time employees. How-
ever, FMLA would permit an employee
to work a reduced leave schedule until
the equivalent of 12 workweeks of leave
were used, with group health benefits
maintained during this period. FMLA
permits an employer to temporarily
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transfer an employee who is taking
leave intermittently or on a reduced
leave schedule for planned medical
treatment to an alternative position,
whereas the ADA allows an accommo-
dation of reassignment to an equiva-
lent, vacant position only if the em-
ployee cannot perform the essential
functions of the employee’s present po-
sition and an accommodation is not
possible in the employee’s present posi-
tion, or an accommodation in the em-
ployee’s present position would cause
an undue hardship. The examples in
the following paragraphs of this sec-
tion demonstrate how the two laws
would interact with respect to a quali-
fied individual with a disability.

(2) A qualified individual with a dis-
ability who is also an eligible employee
entitled to FMLA leave requests 10
weeks of medical leave as a reasonable
accommodation, which the employer
grants because it is not an undue hard-
ship. The employer advises the em-
ployee that the 10 weeks of leave is
also being designated as FMLA leave
and will count towards the employee’s
FMLA leave entitlement. This designa-
tion does not prevent the parties from
also treating the leave as a reasonable
accommodation and reinstating the
employee into the same job, as re-
quired by the ADA, rather than an
equivalent position under FMLA, if
that is the greater right available to
the employee. At the same time, the
employee would be entitled under
FMLA to have the employer maintain
group health plan coverage during the
leave, as that requirement provides the
greater right to the employee.

(3) If the same employee needed to
work part-time (a reduced leave sched-
ule) after returning to his or her same
job, the employee would still be enti-
tled under FMLA to have group health
plan coverage maintained for the re-
mainder of the two-week equivalent of
FMLA leave entitlement, notwith-
standing an employer policy that part-
time employees do not receive health
insurance. This employee would be en-
titled under the ADA to reasonable ac-
commodations to enable the employee
to perform the essential functions of
the part-time position. In addition, be-
cause the employee is working a part-
time schedule as a reasonable accom-
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modation, the FMLA’s provision for
temporary assignment to a different al-
ternative position would not apply.
Once the employee has exhausted his
or her remaining FMLA leave entitle-
ment while working the reduced (part-
time) schedule, if the employee is a
qualified individual with a disability,
and if the employee is unable to return
to the same full-time position at that
time, the employee might continue to
work part-time as a reasonable accom-
modation, barring undue hardship; the
employee would then be entitled to
only those employment benefits ordi-
narily provided by the employer to
part-time employees.

(4) At the end of the FMLA leave en-
titlement, an employer is required
under FMLA to reinstate the employee
in the same or an equivalent position,
with equivalent pay and benefits, to
that which the employee held when
leave commenced. The employer’s
FMLA obligations would be satisfied if
the employer offered the employee an
equivalent full-time position. If the
employee were unable to perform the
essential functions of that equivalent
position even with reasonable accom-
modation, because of a disability, the
ADA may require the employer to
make a reasonable accommodation at
that time by allowing the employee to
work part-time or by reassigning the
employee to a vacant position, barring
undue hardship.

(d)(A) If FMLA entitles an employee
to leave, an employer may not, in lieu
of FMLA leave entitlement, require an
employee to take a job with a reason-
able accommodation. However, ADA
may require that an employer offer an
employee the opportunity to take such
a position. An employer may not
change the essential functions of the
job in order to deny FMLA leave. See
§825.220(b).

(2) An employee may be on a work-
ers’ compensation absence due to an
on-the-job injury or illness which also
qualifies as a serious health condition
under FMLA. The workers’ compensa-
tion absence and FMLA leave may run
concurrently (subject to proper notice
and designation by the employer). At
some point the health care provider
providing medical care pursuant to the
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workers’ compensation injury may cer-
tify the employee is able to return to
work in a light duty position. If the
employer offers such a position, the
employee is permitted but not required
to accept the position. See §825.220(d).
As a result, the employee may no
longer qualify for payments from the
workers’ compensation benefit plan,
but the employee is entitled to con-
tinue on unpaid FMLA leave either
until the employee is able to return to
the same or equivalent job the em-
ployee left or until the 12-week FMLA
leave entitlement is exhausted. See
§825.207(e). If the employee returning
from the workers’ compensation injury
is a qualified individual with a dis-
ability, he or she will have rights under
the ADA.

(e) If an employer requires certifi-
cations of an employee’s fitness for
duty to return to work, as permitted
by FMLA under a uniform policy, it
must comply with the ADA require-
ment that a fitness for duty physical
be job-related and consistent with busi-
ness necessity.

(f) Under Title VII of the Civil Rights
Act of 1964, as amended by the Preg-
nancy Discrimination Act, an employer
should provide the same benefits for
women who are pregnant as the em-
ployer provides to other employees
with short-term disabilities. Because
Title VII does not require employees to
be employed for a certain period of
time to be protected, an employee em-
ployed for less than 12 months by the
employer (and, therefore, not an eligi-
ble employee under FMLA) may not be
denied maternity leave if the employer
normally provides short-term dis-
ability benefits to employees with the
same tenure who are experiencing
other short-term disabilities.

(g) Under the Uniformed Services
Employment and Reemployment
Rights Act (USERRA), 38 U.S.C. 4301, et
seq., veterans are entitled to receive all
rights and benefits of employment that
they would have obtained if they had
been continuously employed. There-
fore, under USERRA, a returning serv-
icemember would be eligible for FMLA
leave if the months and hours that he
or she would have worked (or, for air-
line flight crew employees, would have
worked or been paid) for the civilian

§825.801

employer during the period of absence
due to or necessitated by USERRA-cov-
ered service, combined with the
months employed and the hours actu-
ally worked (or, for airline flight crew
employees, actually worked or paid),
meet the FMLA eligibility threshold of
12 months of employment and the
hours of service requirement. See
§§825.110(b)(2)(1) and (c)(2) and 825802(c).

(h) For further information on Fed-
eral antidiscrimination laws, including
Title VII and the ADA, individuals are
encouraged to contact the nearest of-
fice of the U.S. Equal Employment Op-
portunity Commission.

Subpart H—Special Rules Applica-
ble to Airline Flight Crew Em-
ployees

§825.800 Special rules for airline flight
crew employees, general.

(a) Certain special rules apply only to
airline flight crew employees as de-
fined in §825.102. These special rules af-
fect the hours of service requirement
for determining the eligibility of air-
line flight crew employees, the calcula-
tion of leave for those employees, and
the recordkeeping requirements for
employers of those employees, and are
issued pursuant to the Airline Flight
Crew Technical Corrections Act
(AFCTCA), Public Law 111-119.

(b) Except as otherwise provided in
this subpart, FMLA leave for airline
flight crew employees is subject to the
requirements of the FMLA as set forth
in Part 825, Subparts A through E, and
G.

§825.801 Special rules for airline flight
crew employees, hours of service
requirement.

(a) An airline flight crew employee’s
eligibility for FMLA leave is to be de-
termined in accordance with §825.110
except that whether an airline flight
crew employee meets the hours of serv-
ice requirement is to be determined as
provided below.

(b) Except as provided in paragraph
(c) of this section, whether an airline
flight crew employee meets the hours
of service requirement is determined
by assessing the number of hours the
employee has worked or been paid over
the previous 12 months. An airline
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